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Rezoning Reference #16/74
‘From M1l to P8, Bylaw No. 6480
Former Canadian Auto Carrier Property
.7370 and 7450 MacPherson Avenue
17422, 7470, 7409 7411 Buller Avenue ¢
“(Item 11, Manager S Report No. 43, June 10 1974)

At the” May 27 1974 Council meeting we advised that we had received
netice of intention from- Columbia Estate" Company, Limited that: they
intended ‘to. ‘move to quash our- Amendment Bylaw No. 27 1974 by making
application to" he Supreme Coutt of B. C ' e

ave: been advised that Mr. JusticedBouck;has quashed the Bylaw
an; attached.fot:your informatio 18 : : -
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IN THE SU?PFJ&E COURT OF BRITISH COLUM \‘ANCOUVEQ- ]

JUL19 1974

IN THE MATTER OF THE MUNICIPAL ) Ay
ACT R.S.B.C. 1960, CHAPTER 255 ) | REGIST
AND AMENDING ACTS . ~

: | REASONS FOR JUDGMENT
" 'AND IN THE MATTER OF THE -
 CORPORAT.ON OF THE DISTRICT OF
- BURNABY BY-LAW NO. 6480, OTHER-
WISE KNOWN AS BURNABY ZONTING
- BY-LAW 1965, AMENDMENT BY-LAW
No. 27, 1974~»

OF THY. HONOURABLE
MR. JUSTICE BOUCK

Ot Qs Gt St Sl et sl sl Seut

Counseleor the Applicant, - et L R
,calumb‘a‘Estate Company, lelted,. "R D-‘StrilivenySQ;;;~

uns 1 f°r the ReSpOndent, : : AR ol e s
Corporatron Oof the =~ W.‘L. Stlrlingo Esq-a“]'“
1 T Paul E. Kendr1ck*~Esq.,

L Vancouver, B Cooo
:3vJune 26 27 and 28 1974

'NATURE OF pnocr:aorﬁcs o

iThis is an;applicatlon by way of an’ Orlginatrng Notice to »
"fquash for illegalxty Burnaby ZOnino By-Law 1965, Amendment
‘iVBy-Law No. 27, 1974, adopted by the members of Council oF
{the Respondent on May 6, 1974, as By-Law No. 6480 (herein-
fafter called "ByaLaw No. 6480"),

FACTS

Columbia Estates Ltd. (Columbia) was at all material times

a wholly-owned subsidiary of British Columbia Hydro and
Power Authority. The latter also carries on bnsiness as
British Columhia Hydre Railway (Hydro) in the Lower Mainland

area, including the Municipality of Burnaby.

Columbia's main purpose is to purchase and develop Industrial

real estate adjacent to Hydro railway right-of~way. The
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industrial corporations that buy or lease this land from
Columbia are carefully chosen so as to generate as much

railway traffic as possible for Hydro.

In December of 1964, Columbia sold certain lots" known as .

Lots 41 and 43 District Lot 97, Group 1, Plan 27404,

New Westmlnster District (herelnafter called Lots: 41 and

‘43), to O'Connor Transport Ltd., now known as Canadlan Auto»vf

~Carr1ers L*d. LAuto Carrlers) w1th the rlght of flrst :
'"!frefusal to re-purchase these lots. Columbla also owned a+~jl‘v

75-a11‘re1evant tlmes an’ adjacent lot descrlbed as Lot 2 S

°~",',‘:f-mock 3 and 27, Dlstrlct Lot 97, Group 1, Plan 21397, New

'dVWEStminster Dlstrict (herelnafter called Lot 2).f

o ?frjrié;faza’irfo*L?é.i‘l@ which serviced Lots 2, 41 ana43aswen

‘as other property 1n the area is located on Lots 40 and 42
"?D L..97 iGroup 1, Plan 27404 New Westmlnster Dlstrlct‘ |
u(hereinafter called "Lots 40 and 42"), Up untll the passage
.°¥of By-Laﬁ No..6480 Lots 2, 40, 41, 42 and 43 were zoned Ml -"
";Z‘Industrlal Dzstrlct - Manufacturlng DlStrlCt. |

e
.

In December,~1970 Auto Carriers apparently decided the

,property was not large enough for its operation and began to

look elsewhere for other lands to accommodate its expanding
buslness. Columbia attempted to help Auto Carriers on this
re-location and was anxious that Auto Carriers locate on
property adjacent to Hydro railway so that it could retain
the rail business that it had previously carried on with Auto

Carriecrs.

+

1970 to approxlmattly carly April,
1974, officiuls of Uo]umhln had discvssions with officials

et of Burnaby (Buxrnaby) ang
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some correspondence was exchanged. During these negotiations
Columbia advised Burnaby that it planned to re-acquire Lots
41 and 43 from Auto Carriers and to develop on Lots 2, 41 and
43 warehousing facilities in accordance with its long-term

plans. ot

In or around June of'1973, Auto Carriers eventually vacated
the prenlses and Columbia repurchased Lots 41 and 43 from 1t

k'under its rlght of flrst refusal As the discussions for re- T

t development between Columbla and Burnaby progressed Columbla ;ﬁ?"ud”

dinformed Burnaby in the summer of 1973, that the nature of

‘the new development on Lots 2 41 and 43, would be a pool »
'*,car warchouse dlstrlbut1on centre. Up untll early Apr11 1974,\,«'s
Arithere 1s no 1nd1catlon that any OfflClals of Burnaby or any
diiof its elected representatlvts 1nformed Columbla that such a

Tiffdevelopment would not ‘be acceptable to Burnaby.

"T:In the meantlme, on July 16 1973, a motion had been made by

‘ran Alderman of Burnaby Counc11 as follows:

""That a presentation be made to the Provincial

* Government requesting the 11.38 acre site in

" the 7400 block Buller Avenue now leased by
Canadian Auto Carriers Ltd. from the B.C. Hydro
and Power Authority be designated as a park and
ride terminal because the location makes it
ideal for this type of use and the eventual
connection for a rapid transit system on the
Central Park Line."

I infer from the facts that the 7400 block Buller Avenue
in fact Lots 41 and 43.

It iz important to note that there is a strong inference in
the material to indicate that throughout the ncgotiations
betweon Columbia and Burnaby, Columbia was lookad upon by

both itself and Durnaby as being synonymons with lydro although

1R 1! st . s i b ) o
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it was in fact a separate legal entity. Mr. P.E. Grant, who
held discussions with Burnaby on behalf of Columbia was also
manager of the Industrial Development Department of B.C. Hydro

and Power Authority.

The next significant item arose from a Minute of Burnaby

) 7’C0un011 of July 30, 1973, whereln it dlrected the Deputy

'rMun1c1pal Clerk to write the Mlnlster of Mun1c1pa1 Affairs

frequestlng the . provlnce to retaln the Auto Carrlers sxte in

'-igovernment ownershlp "unt11 such tlme as an adequate study

‘ffhas been made by the Bureau ‘of Trans;t to determlne the Suxtabz-"

'l'ﬁlity of the site as a locatlon for a. "Park and Rlde" facil;ty.

Followxng thls, on December 215t, 1973 Hydro wrote Mr. A, L.‘

,fdeveiopment plan 1n respect to these lots.,.The letter-said;e

’"We now propose to break up the exxstlng 12%
acre site into smaller sections, as shown,
and develop pool car terminal areas. The
~buildings and areas are to be developed in
accordance with the latest industrial concepts
with particular concern for aesthetic values.

"Would you please arrange to have the enclosed
plan reviewed and advise us of particular
changes, if any, that the municipality would

favour, at this time, regarding our preliminary
concept for the McPherson Avenuc area."

Apparently no reply was made by Burnaby to this request, since
the Affidavit filed by Mr. Parr indicates he considered all
discussions between himself and Mr. Grant up to March 23,

1974, of a "vaque and goneral nature",
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On January 28, 1974, an Alderman of Burnaby served a Notice
]

of Motion on Council which was subsequently irtroduced at
the meeting of Council on February 4, 1974, ahd read as

follows:

"Whereas there is a need for a park and rlde
facrllty in South Burnaby, and

Whereas the B C. Hydro will be the authorrty
.to conduct thls system, and

fWhereas the B.C. Hydro has ownershlp of the
;fCanadlan Auto Carrlers large srte-‘and

ftWhercas the site is on the’ Central Park
”:proposed rapid - tran51t llne-‘and

" Whereas this Council should protect thls
‘flarge blacktopped area, '

.*;Therefore be it resolved that thls Counc11

fTSre-zoned this site to ensure its avallable
‘;;use as-a park and rlde s1te.,

This Resolutlon was referred by COunc1l to the Plannlng

Department on February 4 1974 for a study and comment.

‘Oh February 15, 1974, representatlves of Columbla had further@

'dlscuSSLOns with’ representatlves of Burnaby in respect to

the proposed development of Lots 2, 41 and 43, but no mention.

. Wwas made to Columbia of the proposal to re-zone the lands for

a "Park and Ride" facility,.

v

On March 23, 1974, an application was made by Beadie
Construction Ltd., on behalf of Columbia for praliminary Plan

approval of’ the new developmenlt of Lots 2, 41 and 43,

Lartr i eve

On March 25, 1974, at a Council maeting of Burnaby, a
manager's report was sent to Council in which there wag a
recitation of the ackivitics by the officials of Burnahy

with raosgpecl Lo Lhe ahove matter, but no montion wag made in
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the report of the negotiations that had been going on between
Columbia and Burnaby in which Columbia had expressed its
intentions to re-develop the propeity. In that report, the

Planning Department said the following:

.

“Notwithstanding the current B.C. Hydro owner-
ship of the site which protects it from private.
development, until the Bureau of Transit~$erviqes
‘has made its determination respecting 'Park and
Ride', the pool car use and operation proposed = . -
~for the site by the B.C. Hydro,cannotgbejsupported
by ‘the Planning Department as being suitable under
.the current M1 zoning on the site.” . o

" "In keeping with the intended motion brought
- ‘before Council on February 4, 1974, the .- B
- Planning Department believes there is a need to
"protect/the’sitevand,preclude the intended rail~
way pool car use by B.C. Hydro. TR S
. .."In order that the proceeding mayvbe:seCured;}j?;‘urAw‘j
. several alternative courses‘of.action,arefavailable;¢‘
- {a) Obtain assurance from the Province that B.C. =
~ . 'Hydro will not develop the siteaindustriallyji}
S as Currently.propqsed.‘"~~’r“47‘f R

f15573¢§uiré”the site»frdmﬂB.Ci*Hyderjfﬁ

'(c)'Re;zonefthe site from the currentle 2one'to
- CD (Comprehensive Development) zone.
"Of the preceeding,'the Planning Department believes

{c) to be the only viable alternative course of
*action and we would so recommend." o

[N

.On April 2, 1974, Columbia received a letter of March 28, 1974
advising Columbia of a public hearing on April 23, 1974, to
consider the re-zoning of the subject property from Ml to P8.

The letter went on to explain:

"The Council felt that since the site was

intended to be uscd for a park and ride facility,

it wonld be more appropriate that the land be

zoned 'parking district' (pg)."
Also, on April 2, 1974, the Dircctor of Planning for Burnaby
advised Beedic Conatruction I.td. tLhat the proposaed development

set out in ils lottor of Mareh 23, 1974, Aid not comply with

the relevant Purnaby coning By-Law and was Lthorefora rejected,
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On April 19, 1974, Hydro wrote the Mayor and Council of the
Mun1c1pallty of Burnaby, objecting to the proposed re~zon1ng
and set out some of the history of its negotlatlons mentioned
above. The facts indicate that Hydro contlnued to assume
that Lots 2, 41 and 43 belonged to it and so no zonlng By—Law

passed under the provisions of the Mun1c1oal Act would affect

the developmcnt by reason of the protection Hydro assumed
1t had from the operation of. provrncral statutes under sectlon

53(1) of the Brltlsh Columbla Hydro and Power Authorlty Act,_:ff

‘f‘s B C 1964 Ch 7 Nelther CQlumbla nor Hydro appeared at

dithe publlc hearlng held for the purpose of enqulrrng 1nto o

'Sf{the re-zonlng of the property but relled 1nstead.onﬁthe

7nof Aprll 19 1974 objectlng to. the re-zonlng and pre‘"mably

“on‘sectlon 53\1) of the statute referred to above.

»Lots 2;n4liand 43 owned by Columbla, but also Lots 40 and

;'342 owned by Brltlsh Columbla Hydro and Power Authorlty and
ﬁfLot 3A belng a small fractlonal plece in the south-west
‘corner of Lot 43 owned by Burnaby as P8 - Parklng DlStrlCt.
In these proceedings Hydro is not complaining about the re—zonxng
of Lots 40 and 40 and is apparently relying on s. 53(1) of
the above Act which by its terms does not apply to Columbia.

ISSUE

Is By-Law No. 6480 ultra vires the Council of Burnaby and

therefore liable to be quashed under the provisions of the

Municipal Act, R.S.B.C. 1960, Ch. 255, =, 238,
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Counsel for Columhia set out a number of grounds in its
Originating Notice of Motion as to why By-Law No. 6480 should
be quashed. Because of the view I take, it is only necessary

for me to consider the issue of ultra vires.

‘Unlike an act of,Parliament or the Legislature, the Courts
mayylook behind the'face‘of a Municipal By-Law to discover
%;its true purpose.”ane'rea son for allowing such an enqulry is.
Hhecause a Wun1c1pal Counc1l 1s a suoordlnate form of represen?iidf
”l:tative government whlch derlves its authorlty from a statute |
’7jof the Legxslatu;e, rathe* than from hlstorlcal precedent.‘aﬁgd
«LThis type of 1nvestlgat10n is more often made when a Courtk
11;13 asked to quash a By—Law»as belng unreasonable, dlscrlmlna'ory
tcolorable or passed 1n bad falth It arises from the concew'

fthat the Leglslature only 1ntended to glve to a Mun1c1pa1.

”'7Counc1l ‘the powers that are cet out in the‘ﬂun1c1palmAct 1f
they'are acted upon reasonably, fairly and in/agnon—discr ina

’jtory way.

 However, it would seem that if a Court can explore the surround~

ing eircumstances involving allegations on these matters,
‘there is nothing wrong in principle in considering the facts
which deal with the purpose or intent of the zoning By-Law to

ascertain if it is ultra vires the statute authorizing its

passage.

These facts illustrate three major purprses existing in the

mind of Burnaby Council at the time it passed ny Law No. 6480:

+

1. The land was zoned for possible fulbnre usse hy
persons who may wish to parlk theiy automobiles
and ride oy some fornan of intra-nrban ov intor-

urbhan rail Lrpanait oyoton.
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‘That while no such transit system was in
operation at the time, this might come about
in the near future, and so the land should be

held or rese¢rved for this possibility.

The Ceuncil haa inrmind a éuﬁlic purpose for
this land, rathe& than a prlvate one, and this
is supported by the favt that the By»Law was
‘passed on Councxl s own 1n1t1at1ve and not at

‘the request of a prlvate 1nd1v1dual.

'Counsel for Burnaby says that authorlty to pass By-Law No.-

*6480”comes from sectlon 702(1)(a) of the Mun101pal Act, whlchf_e

;reads‘as follows-
e"\OZ(l) The Coun011 may by By—Law (herelnafter referred to
.ras-a Zoning Bwadw) o
j“?:’(e)“d:.v:Lde the whole or a portlon of the
‘ area of ‘the munlclpallty into zones and
_define each zone either. by map, plan,‘

or descrlptlon, or any comblnatlon
thereof~"

'fhis4par£icular section contains unrestrictive language; bﬁt
“it is‘qnly an enabling section and gives no clue as to the
ebfeadth of the zoning power. A princmple of statutorj 1nter-»
pretation requires me to look at the whole of the gHEiS&EE&

Act to ascertain the intention of the Legislature.

Under Section 464 of the stalute dealinc with acquisition of
real property, a municipality may acquire real property, and
under Section 4165 it may develop this proporty or "rog SCrVe

any portion of the land:s for municipal or puhlic purposes,"

Under Saection 467 (L) dealing with Lhe disposal of property

allows ¢ Ledpality to "roncrve fov o poaocticolar municipa)
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I

z e
other public purpose any land owned by the municipality";

|

Section 504 relating to municipal works gives the,municipal
fcouncil the right to "acqulre...and hold real or personal

;:property for munlclpal purposes"

;

VSectlon 563 deallng w1th the establlshment of a public transit

system by a munlclpallty allows 1t to exproprlate property lf"“

taken or 1n3uriously affected by a zonlng by-law except

f}when land is zoned "exclus1vely for Eubllc use"

vl’fSectlon 822 deals with cemetarles and glves to a munxcmpal
council the right to acquire and hold real property for a

crematorla or columbaria.

Section 866 allows a municipal council to acquire and hold

real property within the municipality for the public purpose

of "off-strect parking facilities" and provide for its

operation and management.

This last scction strongly implies that off-street parking
facilities are a matter of "puhlic purposc", In addition,
the common law suggests this is a reasonable aspumption to

make. In Sk, Vital v, Winnineq, (1946) 1 D.L.R. 497, the




ITEM 3
MANAGER'S REPORT NO. 53
-COUNCIL MEETING Aug. 6/74

Supreme Court of Canada considered the meaning of the word
"public use" when applied to the Winnipeg charter. Hudson,

held at page 500:

"As to the second objection, the expression
'public use' must be taken, I think, to
‘xnclude any such use as by the manner of
Pplace and time reasonably may be said to
.. promote the health, welfare or happlness of
~ecitizens, or any substantlal number of them "

‘lf;Thls deflnltlon was applled so ‘as to allow the Clty of

'QWinnlpeg to acqulre property outsrde 1ts boundarres for a.
e[golf course sxnce the Court found that a golf course promoted

'{fthe health, welfare and happlness of a substantlal number of

ic;tlzens of the Clty of w1nn1peg.

In’ nefoaseeat'bar; the obvrous purpose of By-Law No. 6480er“
iSifo “the benefrt of a substantlal number of the c1tlzens::f
of:Burnab'vwho may wish to make use of a park and rlde"t;,,u
parklng,lot in the event of an lnter-urban or 1ntra~urban
'ﬂrall transportatlon system is developed In that sense the
7;zon1ng by Burnaby Council was for a publlc use or publlc

"”purpose.,

Turning for the moment to the question of freezing or holding

land, some of the Sections of the Municipal Act to which I

have previously referred specifically provide for the right

of a municipality once it has acquired land to "reserve" it,
(Sections 465 and 467) or "hold" it, (Sections 621, 822 ang
866). From these sections it would appear that the Legislature
was setting out a method by which land acquired for a publie
purpose or public use may be reserved, held ox controlled

by the municipality without its daovelopment .,

Thia raview of the Munilcival Act leaves little doubt that

the Legislature did vot intend Lo allow a muniedpa, couned ],



http://Loginlatu.ro

ITEM 3 .
MANAGEH'SREPORTNO 53
COUNCIL MEETING - Aug. 6/74

to reserve private lands for a public use or public purpose

‘by the‘device cf a  zoning by—iaw. .Rather, it can only be
done through a ourchaqe or expropriation of these lands where
allowed by the Act. XE there 1s any uncertainty, I must
”resolve 1t in favour of Columbla, because I should not 1nfer

from the statute that the Leglslature 1ntended to deprlve

1.Columb1a of 1ts commonlaw rlght to use the lands as 1t so

‘to the laws of nulsance. Any suchuintentlon

, Vancbﬁver, B.C.
‘July 19th, 1974,




