ITEM 11 ‘
MANAGER'S REPORTNO. 86 -
COUNCIL MEETING Dec. 30/74

Re: 1974 Annual Election - Aldermanic Recount
Reasons for Judgment of Mr. Justice Rae

Attached is a copy of the Reasons for Judgment of Mr. Justice Rae regarding the
' Mandamus Application by Mr Bert Arthur Price.

" The: Municipal Solicitor has rev1ewed the Reasons for Judgment and the following are
h1s comments in this connection '

“ You w111 note that the Judge pa1d particular attention‘_ ‘
“to: section. 102(3) andlthe word ' forthwith', This section;
~‘'of ‘course, ‘in my: view ‘has’no‘application since ‘in this :

~case. the Return1ng' id. not count the .votes, "The
‘ u:suant;to section 102(4) dlspenséd
“he counting of. . the votes v 1

The’Judge recogni_es
- the polling stat1oﬁs,

w L. Stlrling RN
MUNICIPAL somc:'ron

The MunicipalSdJcitor has now been. served with a bill: for costs in the amount of ‘
$512, 30. , RS ,

“ RECOWENDATION

1, THAT the total costs from Swinton and Company amountlng to $512 30 be paid

‘)
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IN THE SUPREME COURT OF BRITISE coz.mn
(Xn Chambers)

IN THE MATTER OF AN A"I.ICA‘I'ION
BY BER?T ARTHUIPRIQ PORA'II!‘
OF RANDAMUS

:’m ;nma gr THE mxcxun. 7
o R.8.B.C. 1960, CUAPTER 255

 votes tn an u-cuoa held oa the m-.u uov-b.:. 1974, |
| :mh connt to bn pmme en Socuon 102(2) o! tho
‘Mtdnl Act. ‘No_ hmo 1- :u.nd Il to tho ‘
o pcopctoty of the procedure, 1n :huo procood.tnq-. o
. Thare wers 8 candidates’ !or wlection as
aldouqn with 4 to be elected. 'rho appumt
vas a candidate. According to the accounts hereafter
referred to he wvas number S. That is to’ ‘say,
he obtained 36 votes less than the votes of the
fourth highut. who was elected. The applicant
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cbtained 5,362 votes and the fourth highest 5,398,
There were 36 polling stations in the m!.etpcllty
imcluding an advance poll and 3 -obno pon-. 'x'ho ‘
pelling stations were p:nidd cn: by vlat u cand

a puuhq officer. Undor tho Act tho pruuuuq
, o!ucor eouu tho hnuou .t nu -uuu nnd tm;
llu uum eogount vtt.b. n hmt ot hu__cmt L

B ,muuxy. !or coununq tho 2
” 'h ‘the pnuaco of eho candida'h

o thdr lqonu u loea u pucucabh i
after the alose of the poll,e..® |
!t amn tln.t the nppnme vas not hhuu p:ount; :

norx did ho luvo u agunt prunnt, at any o! tho
pelling stations, nor l.t the oeoulon n!mcd u
4in Section 102(2) supra,

November 16, the date of the olocudn. vu a
Saturdsy. At 12130 A.N. November 17, i.e. a Sunday,
the Returning Officer was in touch with the
applicant’s agent by telephons. The scoount of
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vhat vas said on this occasion varies between the
 affidavit of the agent which is tu-d nad th:t of
tln Returning ottlc-r. Since thc ouu 1. on the |
applicant, and in the abunco of vivn voco ovtdonco.
B mt 4in the clxcmuncu uc-pt eh. nccount o!
o tho lotnnhg otucor, tho :upondont. —_
B | qm. in uxt trc- his c!luavti. pcnquph

_ cho -onuonod eh Roeuzn
© oftscer's Proclamation and that the o
; | “;:‘lpplmuon for a jmuc.hl. rocouut hul to e
B Y lld. vlthtn 5 d:yu of ﬂnt p:ochntion. ‘
Inb-nuuon (3) of uouon 102 :ud- as !oum: |
: '103 « (3) The Roturnluq O!ﬂcur nmn. tn
the pcounco of -uch aqcnu (1! uy) ot | ,
the candidates as uy be in attnndanc-. open
et et - G0 DEL11OE=DoOXSS and- ncu"uhx the r“uu
of the poll by counting tho votes qlvon to
each candidate, and shall forthwith proclaim
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€0 be elected the candidates or candidate
having the highest number of votes for the
eoffices or office for which thq hcvo

:up-euvoly bean numcd. ‘ 5
se that 1f there was nothing further in the sum:-
the mung Officer would be nqnu.d tofcy"hn,
- ‘a mt. snb-pnnqrnph (C) tculo nc tol./ |
i 'uzm u. n.mug ozuq' 3

LRy r e e e A MPm e s ey ga e M -

'u. “.“',m‘ 0 u'jwtth_ 5 _ndtcul ucount ‘and
,“ m o! i.indhto toxoviacc hci'"]. : 5
| mutou of s.ouon 102 (&) to tho unauoa o!
the agent, u c!o:ml.d in tho oontut o! &
dhuuton as to what m unod a r-count. !'bo
%gount® referred to in Swuon 102 (4) do\n.d
Teasonably so be roforr-l to because n\&to hu
already bean & count at sach polunq -uuop. ¢
quote further from the affidavit of the respondent,
paragraph 4: |
*.veX checked the tally 'cl;ut-, the statement
showing the number of votes cast for each

.
‘
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candidate, the statemaent of h.l.lot-pnpito
received, ballot-papers counted as valdd,

ballot-papecs counted as valid to which-
‘ebjection has been made, ‘ballot-papers
| tojooed and ‘ballot-papers unused and e
"’f""‘".pout. : x ‘alse -ulo a nnda u-pung “, g
th T‘fsl tojoctod hcuou cnt...tn ny ‘

,xn uct. ho mcuh-a tho rolult m-dﬁtozy tho o
' ‘ctty n-n cpcnd ct 9 A.u.. uoudny. tho ux-e mhu-
day after the olccuon. : oL ;
‘3 quote fu:thor from the .um.vu ot tho
tupondant. pa:ugnph s , e
'lo candidate or clndidatc 8 agent Mving |
 Tequested me in ntt;nq to count eho votu.,
' @t 9 AM. on November 18, 1974 at the
- Municipal Hall I proclaimed slected the
candidaces having the hig}.\-st numbexr of
votes for the office for which they had
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'bm nominated and posted a stateaent

undex my hand in a conspicuous ph,cc in

the ma!.é:lpul Hall showing the result of
~ the election and the number of votu
_qut !u' sach canduuto....

_ A u-um rquut !ox a cout m douvcod u th
Returaing Officer at the Municipal Hall at nzs
P, oa- Iov-bc u. 1914 by tho cppuuae'- ngon

e totc to tho mds ot nb—uouon ,‘3f .

. . 'mtutl.y, and vtnt vouu bo '"moublo
-'tna cu. -ut dopond on thc ctrcununc‘

‘mo.xnytaq duo':oqu-d to tho‘ 'ucouity o!tho =
| m:nuq officer p.rtming his dutdes ruuubly :
lupuuuouly so th:t thc public’ uurdt uy bo k
sexved, i.e. the results of the d.aouon knovn.

It appears to me, hnvovu'. that one must 1utup:ot
the provisions here in accord with reason and
- Justice (uc ‘Maxwell, 12th Edition page 199 et |
883.) o The aldersan elected st this slection do
not taks ;:ffico until Janumry i, 1975,

The Returning Officer 1is required under Section

o
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(3), supra, to count the votes. Under sub-section
(4) he may dispense with counting after he has
. exgmined the bnl.lot-pcpot accounts and i- in no
. doubt of the result of the pou ands
.»«;a.«-;..,as : ...vhu'- no candidate or undtdato 8 agent
e hu 1n vrlting. roquutd a oount of
Oa tho cvtdmo lt appuu to -o th.t h. could
lot hlvo :uch-d tho opinxon r.torrod tc nneu.

ot 'cct. 1!? uy. o! Uov-bu-

’:i;",:,trllo loturning otucc, -— v 1nn’

) “m :‘gu'd eo the !cct. und tunt 4 1ot
ptov‘: dly on vh!.ch to do buunou, -1ncc ho
dohy-d unu.l the !uct oppo:tunity. vhcn th. G

. mucipnl hn oponul on the Honday. te nk- htl .
p:oohnntiou. B

Having regard o what had ‘uk-ncp:hé‘. betvesn |
him and the agent of the applicant, .l.t una to me
that a reasonable opportunity should Mvi been
afforded the applicant to make the formal written

.Roguest, before being so hasty in proclaiming the
results. And that could have been without doing
violence to the requiraments of the Act and the
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dnuu of th. ‘Returning ott.tcu'. It Bust be:.clear,
- however, what I an saying here bn- :dcnnco oniy

ST h tho chc\muncu hu’c pcucnt tho_‘»’
w Otﬂnor. I.a ny vuw, ohould cond ¢ :
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